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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,)
Plaintiff,
Case No. 05-CV-00329 GKF-SAJ

V.

TYSON FOODS, INC., et al.

N N N N N N N N

Defendant.
MOTION OF THE NATIONAL CHICKEN COUNCIL, U.S. POULTRY
& EGG ASSOCIATION, AND THE NATIONAL TURKEY FEDERATION
FOR PERMISSION TO FILE BRIEF AS AMICI CURIAE IN OPPOSITION
TO THE PLAINTIFFS’ MOTION FOR PRELIMINARY
INJUNCTION AND BRIEF IN SUPPORT THEREOF

The National Chicken Council (NCC), U.S. Poultry & Egg Association
(USPEA), and the National Turkey Federation (NTF) (collectively “Amici Curiae”)
respectfully seek leave of this Court to file a short brief in support of Defendants’
Opposition to Plaintiffs’ Motion for Preliminary Injunction. Amici Curiae believe
they offer a unique and important perspective on the legal issues raised by the
Motion that would assist the Court in considering whether Oklahoma has
demonstrated a likelihood of success on the merits of its claims.

Amici Curiae represent the interests of poultry producers through research,
education and advocacy with regard to federal and state programs and regulations
that affect the industry. The NCC is a nonprofit member organization representing
companies that produce and process over 90 percent of the broiler/fryer chickens

marketed in the United States. The USPEA is the world’s largest poultry

organization, whose membership includes producers of broilers, turkeys, ducks,
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eggs and breeding stock, as well as allied companies. The NTF is the national
advocate for all segments of the turkey industry.

For a number of years, Amici Curiae have actively participated in the federal
rulemaking process undertaken by the U.S. Environmental Protection Agency (EPA)
to regulate the activities of the animal production industry pursuant to the Clean
Water Act (CWA or “the Act”). That process resulted in promulgation of EPA’s
National Pollutant Discharge Elimination System Permit Regulation and Effluent
Limitation Guidelines and Standards for Concentrated Animal Feeding Operations
(CAFOs). 68 Fed. Reg. 7176-7274 (Feb. 12, 2003). Shortly thereafter, NCC and
others sought judicial review of EPA’s programmatic regulation, and the numerous
petitions for review filed in the D.C., Second, Third, Fourth, Eighth, Ninth, and
Eleventh Circuits were consolidated in the U.S. Court of Appeals for the Second
Circuit.

After extensive briefing and argument, the Second Circuit issued its

landmark, nationally applicable decision. See Waterkeeper Alliance, et al. v. EPA,

399 F.3d 486 (2d. Cir. 2005). Among other things, that Court upheld EPA’s
determination that the CWA regulates, as a point-source discharge subject to the
Act’s permit requirements, the runoff of animal manure or its constituents from a
land-application area if the manure was applied without ensuring appropriate
agricultural utilization of its nutrients. 399 F.3d at 507-09. NCC took the lead for
the poultry industry in the EPA rulemaking and the litigation with respect to this

issue.
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Based on that experience, Amici Curiae wish to present to this Court a
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concise explanation of why, as a matter of law, the types of activities and substances

targeted by Oklahoma’s Motion are subject to the CWA and are not subject to the

Resource Conservation and Recovery Act (RCRA). With the Court’s permission,

Amici Curiae will explain the statutory provisions, regulations, EPA interpretations

and case law supporting this conclusion.

Amici Curiae have attached their proposed amicus brief to this Motion, and

respectfully request that the Court grant the motion and deem as filed the attached

proposed amicus brief.

Respectfully submitted,
s/Mia Vahlberg

Mia Vahlberg OBA # 20357
Gable Gotwals

1100 ONEOK Plaza

100 West 5th Street

Tulsa, OK 74103-4217

Phone: (918) 595-4803

Fax: (918) 595-4990

E-mail: mvahlberg@gablelaw.com

And

James T. Banks

D.C. Bar No. 261156
(motion for admission
pro hac vice pending)

Adam J. Siegel

D.C. Bar No. 503064
(motion for admission
pro hac vice pending)
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Hogan & Hartson LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004
Phone: (202) 637-5802

Fax: (202) 637-5910

E-mail: jtbanks@hhlaw.com

Attorneys for Amici Curiae
National Chicken Council, U.S.
Poultry & Egg Association, and
National Turkey Federation

CERTIFICATE OF SERVICE

I certify that on the 15th of February, 2008, I electronically transmitted the
foregoing document to the Clerk of the court using ECF System for filing and
transmittal of a Notice of Electronic Filing to the following ECF registrants:

COUNSEL FOR PLAINTIFF:

W.A. Drew Edmondson, Attorney General Drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General Kelly burch@oag.state.ok.us

J. Trevor Hammons, Assistant Attorney General Trevor hammons@oag.state.ok.us
Robert D. Singletary, Assistant Attorney General Robert singletary@oag.state.ok
Daniel Patrick Lennington, Assistant Attorney Daniel.lennington@oag.ok.gov
General

Tina Lynn Izadi Tina izadi@oag.state.ok.us
Douglas Allen Wilson Doug wilson@riggsabney.com
Melvin David Riggs driggs@riggsabney.com

Richard T. Garren rgarren@riggsabney.com

Sharon K. Weaver sweaver@riggsabney.com

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Riggs Abney

J. Randall Miller rmiller@mkblaw.net
David P. Page dpage@mkblaw.net

Louis W. Bullock Ibullock@mkblaw.net
Miller Keffer & Bullock

Elizabeth C. Ward Ilward@motleyrice.com
Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com




Elizabeth Claire Xidis
Fidelma L. Fitzpatrick
Lee M. Heath

Michael G. Rousseau
Motley Rice

COUNSEL FOR TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN, INC.; AND

COBB-VANTRESS, INC.
Stephen L. Jantzen
Patrick M. Ryan
Paula M. Buchwald
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

Robert W. George
Michael Bond

Erin Walker Thompson
Kutak Rock LLP

COUNSEL FOR WILLOW BROOK FOODS, INC.

R. Thomas Lay
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin
Thomas James Grever
Lathrop & Gage, L.C.

COUNSEL FOR CAL-MAINE FOODS, INC. AND

CAL-MAINE FARMS, INC.
Robert P. Redemann
Lawrence W. Zeringue
David C. Senger
Perrine, McGivern, Redemann, Reid, Berry &
Taylor, PLLC

Robert E. Sanders
E. Stephen Williams
Young Williams P.A.

COUNSEL FOR SIMMONS FOODS, INC.
John R. Elrod
Vicki Bronson
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exidis@motleyrice.com
ffitzpatrick@motleyrice.com
lheath@motleyrice.com
mrousseau@motleyrice.com

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com

Robert.george@kutakrock.com
Michael.bond@kutakrock.com
Erin.Thompson@kutakrock.com

rtl@kiralaw.com

1griffin@lathropgage.com
tgrever@lathropgage.com

rredemann@pmrlaw.net
lzeringue@pmrlaw.net
dsenger@pmrlaw.net

rsanders@youngwilliams.com
Steve.williams@youngwilliams.com

jelrod@cwlaw.com
vbronson@cwlaw.com
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Bruce W. Freeman
P. Joshua Wisley
Conner & Winters, LLP

COUNSEL FOR CARGILL, INC. AND CARGILL
TURKEY PRODUCTION, LLC

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Leslie Jane Southerland

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Kleibacker Lee
Dara D. Mann

Faegre & Benson LLP

John F. Jeske
Oppenheimer Wolfe & Donnelly

COUNSEL FOR POULTRY GROWERS

Michael D. Graves
D. Kenyon Williams, Jr.

COUNSEL FOR GEORGE’S, INC.

James Martin Graves
Paul E. Thompson, Jr.
Woody Bassett
Bassett Law Firm

George W. Owens
Randall Eugene Rose
Owens Law Firm PC

COUNSEL FOR PETERSON FARMS, INC.

Archer Scott McDaniel

Craig A. Mirkes

Nicole Marie Longwell

Philip D. Hixon

McDaniel Hixon Longwell & Accord PLLC

Chris A. Paul
Joyce & Paul PLLC
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bfreeman@cwlaw.com
jwisley@cwlaw.com

jtuckercourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com
lisoutherlandcourts@rhodesokla.com

terry@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@faegre.com
dmann@faegre.com

jjeske@oppenheimer.com

meraves@hallestill.com
kwilliams@hallestill.com

jgraves@bassettlawfirm.com
pthompson@bassettlawfirm.com
wbhassett@bassettlawfirm.com

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

smcdaniel@mbhla-law.com

cmirkes@mbhla-law.com

nlongwell@mhla-law.com
phixon@mhla-law.com

cpaul@joycepaul.com
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Sherry P. Bartley
Mitchell Williams Selig Gates & Woodyard PLLC

Martin Allen Brown
Martin A. Brown PC

COUNSEL FOR THIRD PARTY PLAINTIFF,
TOWN OF WESTVILLE

Michael Todd Hembree

Hembree and Hembree

COUNSE FOR THIRD PARTY DEFENDANT,
JOHN W. ADAIR

Tony Michael Graham

Ronnie Jack Freeman

William Francis Smith

Graham & Freeman PLLC

COUNSEL FOR THIRD PARTY DEFENDANT,
DIAMOND HEAD RESORT

Laura E. Samuelson

Marcus N. Ratcliff

Latham Wagner Steele & Lehman PC

COUNSEL FOR INTERVENOR, ARKANSAS
NATURAL RESOURCES COMMISSION AND
STATE OF ARKANSAS

Charles Livingston Moulton

Jim DePriest

Teresa Brown Marks

Office of the Attorney General

William Bernard Federman
Jennifer Faith Sherrill
Federman & Sherwood

COUNSEL FOR MOVANT
Mark Richard Mullins
McAfee & Taft

COUNSEL FOR THIRD PARTY DEFENDANTS
John Brian DesBarres
Wilson Cain & Acquaviva
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sbartley@mwsgw.com

mbrown@brownlawpc.com

Hembreelawl@aol.com

tgraham@grahamfreeman.com
ifreeman@grahamfreeman.com
bsmith@grahamfreeman.com

Isamuelson@lswsl.com
mratcliff@lswsl.com

Charles.Moulton@arkansassag.gov

Jim.depriest@arkansasag.gov
Teresa.marks@arkansasag.gov

wiederman@aol.com
ifs@federmanlaw.com

Richard.mullins@mcafeetaft.com

mrjbdb@msn.com




J. Ron Wright
Wright Stout Fite & Wilburn

Lloyd E. Cole, Jr.
Cole Law Firm

Thomas James McGeady
Bobby Jay Coffman
John Stephen Neas
Logan & Lowry

A. Michelle Campney
David Alden Walls
Walls Walker Harris & Wolfe PLLC

Adam Scott Weintraub
Savage O’Donnell Affeldt Weintraub & Johnson

Robert Park Medearis, Jr.
Medearis Law Firm PLLC

Jo Nan Allen
Long James Maple and Monroe PLLC

Linda C. Martin
Doerner Saunders Daniel & Anderson

Douglas L. Boyd

Angela Diane Cotner
Angela D. Cotner, Esq.

Kenneth Edward Wagner
Latham Wagner Steele & Lehman PC

Derek Stewart Allan Lawrence
Michael Lee Carr

Michelle B. Skeens

Robert Earl Applegate

Steven Ernest Holden

Holden Carr & Skeens

Monte W. Strout

R. Pope Van Cleef, Jr.
Robertson & Williams

Mackenzie Lea Hamilton Jessie
Baker & Baker

Michael Andrew Pollard
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ron@wsfw-ok.com

coleslaw@alltel.net

timcgeady@loganlowry.com
beoffman@loganlowry.com
Steve neas@yahoo.com

campheym@wwhwlaw.com
wallsd@wwhwlaw.com

asw@savagelaw.cc

medearislawfirm@sbcglobal.net

jonanallen@yahoo.com

Imartin@dsda.com

Dboyd31244@aol.com

AngelaCotnerEsq@yahoo.com

kwagner@lswsl.com

hm@holdenoklahoma.com
hm@holdenoklahoma.com
hm@holdenokla.com
hm@holdenokla.com
hm@holdenokla.com

strout@xtremeinet.net

popevan@robertsonwilliams.com

Maci.tbakerlaw@sbcglobal.net

mpollard@boonesmith.com
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Rueben Davis
Boone Smith Davis Hurst & Dickman

Thomas Janer
Selby Connor Maddux Janer
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rdavis@boonesmith.com

SCMdJ@sbcglobal.net

I also hereby certify that I served the foregoing document by United States
Postal Service, proper postage paid, on the following who are not registered

participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
Plaintiffs of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Gary V. Weeks

Basset Law Firm

P.O. Box 3618

Fayetteville, AR 72702

COUNSEL FOR GEORGE’S, INC.

Tim Keith Baker

Baker & Baker

303 W. Keetoowah

Tahlequah, OK 74464

COUNSEL FOR TAHLEQUAH LIVESTOCK
AUCTION, INC.

Jonathan D. Orent

Motley Rice LLC

321 S. Main Street

Providence, RI 02940
COUNSEL FOR PLAINTIFFS

Jim Bagby

RR2, Box 1711
Westville, OK 74965
PRO SE

Thomas C. Green

Sidley Austin Brown & Wood LLP

1501 K. Street, N.W.

Washington, D.C. 20005

COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-
VANTRESS, INC.

David Gregory Brown

Lathrop & Gage LC

314 E. High Street

Jefferson City, MO 65101
COUNSEL FOR WILLOW BROOK
FOODS, INC.

Dustin McDaniel

Justin Allen

Office of the Attorney General

323 Center Street, Suite 200
Little Rock, AR 72201-2610
COUNSEL FOR INTERVENOR

Todd P. Walker

Faegre & Benson

1700 Lincoln Street, Suite 3200
Denver, CO 80203

COUNSEL FOR CARGILL, INC.

Gordon W. Clinton
Susann Clinton

23605 S. Goodnight Lane
Welling, OK 74471
PRO SE
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Eugene Dill

P.O. Box 46
Cookson, OK 74424
PRO SE

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464
PRO SE

Dorothy Gene Lamb
James Lamb

Route 1, Box 253
Gore, OK 74435
PRO SE

John E. and Virginia W. Adair Family Trust
Rt. 2 Box 1160

Stilwell, OK 74960

PRO SE

Jerry M. Maddux

Selby Connor Maddux Janer

P.O. Box Z

Bartlesville, OK 74005
COUNSEL FOR THIRD PARTY
DEFENDANT
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K. Clark Phipps

Atkinson Haskins Nellis Brittingham Gladd
& Carwile

525 S. Main, Suite 1500

Tulsa, OK 74103

COUNSEL FOR THIRD PARTY
DEFENDANT

Cherrie House
William House
P.O. Box 1097
Stilwell, OK 74960
PRO SE

Doris Mares

P.O. Box 46
Cookson, OK 74424
PRO SE

Robin L. Wofford
Rt 2, Box 370
Watts, OK 74964
PRO SE

s/Mia Vahlberg
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